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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )^ Responsive to communication(s) filed on 22 December 2008 . 
2a )^ This action is FINAL. 2b)\Zl This action is non-final. 

3) n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 15-35 is/are pending in the application. 

4a) Of the above claim(s) 18-35 is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) |EI Claim(s) 15-17 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) IZI The specification is objected to by the Examiner. 

10) n The drawing(s) filed on is/are: a)^ accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to tlie drawing(s) be lield in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) n The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)n All b)n Some * c)^ None of: 

1 Certified copies of the priority documents have been received. 

2. \Z\ Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

This office action is responsive to an AMENDMENT entered Dec 22, 2008 for tlie 
patent application 09/878245. 

Status of Claims 

Claims 15-17, 18-35 are pending. Claims 15-17 have been amended. Claim 18- 
35 are new. 

Election by original presentation 

Newly submitted claims 18-35 directed to an invention that is independent or 
distinct from the invention originally claimed for the following reasons: 

Inventions 18-35 and 15-17 are related as process and apparatus for its practice. 
The inventions are distinct if it can be shown that either: (1) the process as claimed can 
be practiced by another and materially different apparatus or by hand, or (2) the 
apparatus as claimed can be used to practice another and materially different process. 
(MPEP § 806.05(e)). In this case, the process can be practiced by different apparatus. 

Examiner Note: It is not clear why claims 18-35 are added to instant application. 
Perhaps the applicant can explain why these claims, which correspond to claims in child 
case 12/338703, should have been considered. 

Nevertheless, since applicant has received an action on the merits for the 
originally presented invention, this invention has been constructively elected by original 
presentation for prosecution on the merits. Accordingly, claims 18-35 are withdrawn 
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from consideration as being directed to a non-elected invention. See 37 CFR 1 .142(b) 
andMPEP§821.03. 



Claim Rejections - 35 USC §112 
Claim 16 is rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention, as set forth in the previous office 
action for reason of record. 

Response to Arguments 

Applicant's arguments have been fully considered but they are not persuasive. 
In re pg. 13, applicant argues that the limitation has been removed, thus render 
the rejection moot. 

In response, such limitation has not been removed. The rejection is still deem 
appropriate. 



Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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Claims 15-17 are rejected under 35 U.S.C. 102(b) as being anticipated by Ed 
Rubinstein ("Operators embrace automated systems to liire tlie best, reduce turnover" 
1997). Examiner Notes (EN) and related citations are denoted in parenthesis. 

Claim 15: Rubinstein anticipates an electronic prediction system for assessing a 
suitability of job applicants for an employer (See e.g. abstract where it states "PC-based 

systems and telephones have begun permeating the foodservice hiring process related to pre- 
employment recruitment and screening"), the electronic prediction system comprising: 

a plurality of terminals connected to the Internet and accessible by the applicants 

(See e.g. abstract where it states "DPDAppllcant, developed by Decision Point Data Inc., 
comprises proprietary software and a portable computer, display and telephone unit called a Screen 
Phone."); 

an applicant screening server connected through the Internet to the terminals, 
the applicant screening server having a testing computer program and storing test data 
(See e.g. pg. 3 where it states "Once an application is complete the DPD Screen Phone transmits 
responses to Decision Point Data's iiost system,")', 

a statistical correlation system for validating a set of application questions by 
statistically correlating job performance ratings of a plurality of workers who were hired 
with previous responses given by the plurality of workers to application questions before 
the plurality of workers were hired (EN: drawn to measuring the effectiveness of the 
hiring questions. See also pg. 3 "On a monthly basis, DPDApplicant generates an employee 
"Profiler," which over time allows organizations to benchmark the success of its hiring practices by 
measuring average employee-retention patterns and turnover rates," EN: the retention patterns and 
turnover rates are a measure of the usefulness of the hiring questions)'. 
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a website identified by a uniform resource locator indicated in an employer job 

advertisement (See e.g. pg. 4 where it states "As the internet gains even greater acceptance, 
foodservlce operators will utilize the World Wide Web to prescreen applicants"); the website 

configured to present application questions to the applicants at the terminals and to 
receive applicant responses entered at the terminals in response to presentation of the 
application questions (See e.g. pg. 3 where it states "A DPDAppiicant interview begins with the 

job applicant using tfie Screen Pfione to provide biographical Information and an employment history"), 

the application questions comprising {EN: ^1 applies): 

requirements questions eliciting information on whether the applicants meet 
employment requirements {EN: ^1 applies. See e.g. pgs. 2-3 where it states "A 
DPDAppiicant Interview begins with the job applicant using the Screen Phone to provide biograpfiical 
information and an employment history, though questions can be customized for any foodservlce 
operator. However, In addition to closed-end questions, DPDAppiicant asks multiple-choice questions 
that explore apptlcants' feelings about punctuality and learning new jobs skills." EN: bio info and 
employment history indicate employment requirement related information)', and 

set of validated questions validated by statistically correlating system, the set 
of validated questions being a short subset of a larger in-depth assessment, the 
short subset being selected to present a job-related pre-screen that can be 
presented at the terminals faster than presenting all questions in the larger in-depth 
assessment {EN: ^ applies. See e.g. pg. 3 "Decision Point Data is in the process of adding 
a full fledged screening function to DPDAppiicant. It Is working with Batrus Hollweg, a Dallas-based 
consultant that helps foodservlce operators select top-caliber employees, to Integrate a psychological 
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test into DPDApplicant. The personality test will measure, among other factors, customer-service 
orientation, propensity to follow rules and teamwork'); 

a scoring system for automatically scoring the applicant responses in real time, the 
scoring system comparing applicant responses for requirements questions to employer 
requirements and being validated to predict both performance and turnover potential 
(See also pg. 3 "On a monthly basis, DPDApplicant generates an employee "Profiler," which over time 
allows organizations to benchmark the success of its hiring practices by measuring average employee- 
retention patterns and turnover rates,"); 

a scoring database connected to the applicant screening server (See e.g. pg. 3 

where it states "Once an application is complete the DPD Screen Phone transmits responses to 
Decision Point Data's host system, which consists of a Compaq Pro Atliant computer with RAID Level 
Five running Wjndows NT and an SQL Server for database applications"); 

an applicant input system located on the employer's premises {EN: H 2 applies) and 
configured to administer an in-depth assessment to an applicant at the employer's 
premises after the applicant has come to the employer's premises and logged on {EN: H 
2 applies. See e.g. pg. 4 where it states "The second procedure is that responses from the 
automated prescreening sessions are sent directly to the area or district manager by fax. The manager 
then conducts a follow-up interview, either in person or over the telephone." See also pg . 3 "Retailers 
also have adopted DPDApplicant. JumboSports, the Tampa, Fla.-based sporting-goods chain, is rolling 
out the system and by early August will have installed two DPD Screen Phones in each of its 85 units."); 

and 

a viewing system for permitting the employer to view applicant results from the 
electronic prediction system and the applicant's rank order (See e.g. pg. 3 where it 
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states "On a monthly basis, DPDApplicant generates an employee "Profiler," which over time allows 
organizations to benchmark the success of its hiring practices by measuring average employee-retention 
patterns and turnover rates,"), the applicant results providing information on applicants who 
have a high probability of performing successfully and not terminating early {EN: H 3 
applies. See e.g. pg. 3 where it states "On a monthly basis, DPDApplicant generates an 
employee "Profiler," which over time allows organizations to benchmark the success of its hiring practices 
by measuring average employee-retention patterns and turnover rates,"). 

Claim 16: Claim 16 is drawn to claim 15. See the rejection above. Regarding "an 
employer job advertisement identifying a uniform resource locator" (See e.g. pg. 4 
where it states "As the internet gains even greater acceptance, foodservice operators will utilize the 
World Wide Web to prescreen applicants". EN: In order to utilize the WWW for prescreening, 
the uri must be "advertised" somewhere somehow. As such, it is also inherent. EN: the 
cited section is applicable to DPDApplicant system, not just Aspen Tree). 

Claim 17: Claim 17 is boarder version of claim 15. See the rejection above. 
Regarding "a resource identified in an employer job advertisement" (See e.g. pg. 4 

where it states "As the internet gains even greater acceptance, foodservice operators will utilize the 
World Wide Web to prescreen applicants". EN: In order to utilize the WWW for prescreening, 
the website (i.e. the "resource") must be "advertised" somewhere somehow. As such, it 
is also inherent. EN: the cited section is applicable to DPDApplicant system, not just 
Aspen Tree). 



Application/Control Number: 09/878,245 Page 8 

Art Unit: 2129 

Response to Arguments 

Applicant's arguments liave been fully considered but they are not persuasive. 
In re pgs. 13-14, applicant argues 

Rykmstcm discloses four dtstinci syststm for hifir-sg ttpen-dioRS the '-.HReas)'' system, 
fh€ "DPDApphcant^' system, ajx! the As|>e3i CAPS asid ApVinv sysiets-^s. Kach of ihese sj-siems 

ihe Orftce Action twsbhses aspects of ih-e distmc! sj-MSems, Howev«n shfe Oili«e Action ^ot-?; aoi 
any smgk system as discbsmg eacb md every ekstK'nt c<f the clsims. 

In response, the Examiner disagrees. 

While Rubenstein discloses different system, the rejection was primarily based 
on DPDApplicant system. See the rejection mapping. 



In re pgs 14-15, applicant argues 



\.i,;ot^ttrrJi rts^ vL«jU'- ,!i i-msc ate m>s (^^\ a ^■^ i \u Rulvp^^cji. 

In response, the Examiner disagrees. See the rejection above. 
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In re pg. 15, applicant argues 

TIbe Rubenstein disclosure .feMs to disclose a staus-tsc-iji co.rrebiit>j^ sysicm for validating a 

hU'sd wwrKerJs with |>r^%'k>us Responses, givt^n by ihs.' vvorkers to appHcaison questions, before tlw 
wosfers w«Te htKjd. RubmMein merely discloses systeim tto "'cm"' have thair questions 
ciis-omiKed bj-' Slss- provsfa. Tkere b no mentiofi m Rubtmlem that "f^jjmpioyee }3«:ribr3i{ancij 
evaluaijon mesisure^s actual job pertomitij^ce of ibe appUcsisit or imnjmb«nj after holding iht job 

0 \, Kd ot us irt vn-^^i !i ,s S.U b*vN 0 ^ dt mi or k^t iir ^ nai ^ 

fl'l 1 > Ultt ntiKiv n^ m v.inf>l \t,v ^-tn i,r tlr o<.i 

%vtJj,«. <. ^1 U>t t 1 p i J I OVs. \' ' « < I tip b u !t * k tlv 

f^K il\ 'i<nt.r o nit J U\Hit \ ' ' r l** >it k |; t « ti * n >■ »<)bvisk r 

X V It ^ Kv,Ns t»'o<-h * pr H*^.i„<' to n !,rs-»p tiik i Ih ^.Ik }d\^,i>»< 

In response, the Examiner disagrees. 

1 ) Applicant fails to further define "job performance rating". As such, anything 
related to job performance reads on the claim. In instant case, "turnover rate", 
"retention patterns" clearly reads on "job performance rating". A high turnover rate 
simply means poor job performance, and vice versa. The longer the retention period, 
the better the employee is. 
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Examiner Note 

^ 1 : imnnaterial. What kind of questions does not affect tlie structures or functions of tlie 
system. In otiier words, tliese questions are considered as non functional descriptive 
materials. 

II 2: immaterial. Whether the input system is located on the employer's premises does 
not affect the structures or functions of the system. 

II 3: immaterial. It is merely an intended uses of the result and does not affect the 
structures or functions of the system. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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Any inquiry concerning tliis comnnunication or earlier comnnunications from tlie 
examiner sliould be directed to Lut Wong wliose teleplione number is (571 ) 270-1 1 23. 
Tlie examiner can normally be reached on M-F 7:30-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Vincent David can be reached on (571) 272-3080. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/Lut Wong/ 

Patent Examiner, AU 2129 



/David R Vincent/ 

Supervisory Patent Examiner, Art Unit 2129 



